
 
 

 
* This piece is derived from Kim Kamin and Jonathan Lee, “TCJA 2.0 Implications for 2025 Gifting: Clients Who 
Can Afford to Gift Should Do So Now,” Investments & Wealth Review, March/April 2025, which was based on 
the authors’ article “Do Your Clients Still Want to Plan For 2025 Exemption Gifting?” Trusts & Estates, Vol. 164, 
No.1, January 2025. The authors gratefully acknowledge Angel Russell-Johnson of Gresham Partners LLC for 
her assistance in reviewing this article. 
 
† Kim Kamin is a partner and the Chief Wealth Strategist at Gresham Partners LLC, a multifamily oƯice 
managing more than $10 billion for select families nationally. She is also an adjunct professor at Northwestern 
University Law School and on faculty for the University of Chicago Booth School of Business Executive 
Education. She earned a BA with distinction and departmental honors in psychology from Stanford University 
and a JD from the University of Chicago Law School. Jonathan Lee is an associate wealth strategist at Gresham 
Partners LLC. He earned a BA in sociology from Syracuse University and a JD from Washington University 
School of Law.  
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1.  H.R.1 - An Act to provide for reconciliation pursuant to titles II and V of the concurrent resolution on the 

budget for fiscal year 2018. P.L. 115-97, 115th Congress (2017) (https://www.congress.gov/bill/115th-
congress/house-bill/1/text). Adopted 12/22/2017, eƯective January 1, 2018. This Act is commonly known 
as the “Tax Cuts and Jobs Act of 2017” or “TCJA.” 

2.  As shown in “Historical Federal Transfer Tax” (table 1), the statement that transfer tax exemptions have 
never decreased ignores 2011 when the estate tax and generation-skipping transfer tax were reinstated 
after being optional in 2010. 

3.     H.R.ௗ1, 119th Cong. (2025), enacted as Public Law 119-21 (Julyௗ4,ௗ2025). This Act is called the “One Big 
Beautiful Bill Act” (also known as “OBBBA”, “OB3”, “BBB”, or “OBBB” -but we have it on authority from Justin 
Miller that the cool kids are calling it “OB3”). 

4.    H.R. 1, 119th Cong. § 70106 (2025) (changing basic exclusion amount to $15 million). See also Internal 
Revenue Code (“IRC”) §§ 2505(a) (referencing that the gift exemption is the same as the basic exclusion 
amount under 2010(c)), 2136(c) (noting GST exemption is same as basic exclusion amount under 2010(c)) 

5.  See E. York and G. Watson, “Making the Tax Cuts and Jobs Act Permanent: Economic, Revenue, and 
Distributional EƯects, Tax Foundation” (February 26, 2025), 
https://taxfoundation.org/research/all/federal/tax-cuts-and-jobs-act-tcja-permanent-analysis/ 
(estimates that revenue loss attributable solely to estate taxes over this time period would be $240.5 
billion).  

6.  See G. Watson, H. Li, E. York, A. Muresianu, A. Cole, P. Van Ness, A. Durante, “One Big Beautiful Bill Act” 
Tax Policies: Details and Analysis” (July 4, 2025), https://taxfoundation.org/research/all/federal/big-
beautiful-bill-senate-gop-tax-plan/ (estimates total deficit increase of nearly $3.8 trillion on a dynamic 
basis over the next decade).  

7.  See D. Kahneman and A. Tversky, “Prospect Theory: An Analysis of Decision Under Risk,” Econometrica 47, 
no. 2 (1979). This is referred to by Kahneman and Tversky as “loss aversion” where a real or potential loss 
is perceived as psychologically more severe than an equivalent gain. 

8.  See Chief Counsel Advice 202352018, in which the Internal Revenue Service took the position that a 
beneficiary who consented to a trust modification that added a tax reimbursement clause to a grantor trust 
had made a taxable gift of unknown value to the grantor. This advice is highly controversial, but it highlights 
some of the unknown tax ramifications of trust modifications involving notice to beneficiaries. 

9.  Because trustees have a duty to act in the best interests of all beneficiaries, any decanting that results in 
harm or change to a beneficiary’s interest or unintended tax consequences may expose the trustee to 
liability for breach of their fiduciary duty. 

10.  See 26 CFR § 26.2601-1. Modifying a pre-enactment trust may cause it to lose its GST status, potentially 
triggering tax liabilities on transfers made to beneficiaries who are two or more generations below the 
grantor.  

11.  See Chief Counsel Advice 202352018, described in Note 8 above.  
12.  IRC § 672(c). 
13.  Below is an example of desirable language that advisors should look for in the trust instrument: 
 If the primary beneficiary is living on the creation of a trust, then at such time at or after the date of the 

creation of the trust as the primary beneficiary has reached the age of [thirty] years, the trustee shall also 
distribute to such one or more persons or organizations as much or all of the principal of the trust as the 
primary beneficiary from time to time may appoint either by will, by revocable living trust, or from time to 
time by signed instrument delivered to the trustee during the primary beneficiary's life or upon the primary 
beneficiary's death, which instrument shall specify whether such appointment is to be eƯective 
immediately, upon the primary beneficiary's death, or at some other time, and which shall be irrevocable 
unless made revocable by its terms. Notwithstanding the foregoing, the primary beneficiary shall not have 
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the power to appoint any principal under this paragraph to the primary beneficiary, the primary beneficiary's 
estate, or the creditors of either, or to satisfy any legal obligation of such beneficiary, including any 
obligation to support or educate any person. 

14.  See D. A. Handler and T. R. Meyer-Mangione, “Who Wins When? An Analysis of the Techniques that Use 
Grantor Trusts to the Techniques that Use Non-Grantor Trusts,” 50th Annual Notre Dame Tax and Estate 
Planning Institute (September 27, 2024) (modeling demonstrated that under all state income-tax rates now 
in eƯect, a grantor trust will always beat a non-grantor trust for overall value to the family, and a state 
income-tax rate of 25.7 percent must be assumed for a non-grantor trust to win—but even then only for the 
first 20 years because a grantor trust would win each year thereafter).  

15.  IRC § 675(4)(C). 
16.  See, e.g., J. E. Smith and K. A. Curatolo, “Strategies for Mitigating the ‘Burn’ of Grantor Trust Status,” 

Bloomberg Tax (May 11, 2023). See also CA Probate Code § 15304(c) (eƯective as of 2023, requires express 
authorization in trust for reimbursement) and Ind. Code § 30-4-3-38 (eƯective as of 2024, states that unless 
the trust provides otherwise, the trustee may reimburse the deemed owner for income-tax liability). 

17.  IRC § 2036(a)(1). 
18. See, e.g., G. Karibjanian, “Exploring the ‘Back-End SLAT’: Mining Valuable Estate Planning Riches or Merely 

Mining Fool’s Gold?” Bloomberg Tax Management Estates, Gifts and Trusts Journal 47, no. 6 (November 10, 
2022). 

19.  See M. Merric and D. G. Worthington, “Best Situs for DAPTs in 2023,” Trusts & Estates (January 2023), 
https://www.wealthmanagement.com/estate-planning/best-situs-dapts-2023. See also K. Kamin and M. 
Seyhun, Introduction to Asset Protection and to Domestic Asset Protection Trusts, Illinois Institute for 
Continuing Legal Education (October 1, 2024), https://www.iicle.com/introduction-to-asset-protection-
and-domestic-asset-protection-trusts.  

20.  See A. O’Connor, M. Gans, and J. Blattmachr, “SPATs: A Flexible Asset Protection Alternative to DAPTs,” 
Estate Planning 46, no. 3 (February 1, 2019). 

21  See e.g., United States v. Grace, 395 U.S. 316 (1969) (applying the reciprocal trust doctrine where two trusts 
were interrelated leaving the settlors in approximately the same positions); Smaldino v. Comm’r, T.C. 
Memo. 2021-127 (finding the step-transaction doctrine where husband made gift to wife and she was 
merely intermediary).  

22.  For a detailed discussion of the arguments in favor and against this idea, see A. Bramwell and E. M. Mullen, 
“Donative Promise Can Use Up Gift Tax Exemption,” Steve Leimberg’s Estate Planning E-mail Newsletter 
#2001 (August 23, 2012); A. Bramwell, “The Gift-by-Promise Plan Works as Advertised,” Steve Leimberg’s 
Estate Planning E-mail Newsletter # 2033 (December 3, 2012); K. Heyman, C. McCaƯery, and P. Schneider, 
“The Gift by Promise Plan SHOULD Work-At Least in Pennsylvania,” Steve Leimberg’s Estate Planning E-
mail Newsletter #2034 (December 4, 2012); 33 P.S. Section 6 (a PA promissory note can be valid without 
consideration if the writing contains an express statement that the signer intends to be legally bound); J. 
Pennell and J. A. Baskies, “Final Words on Gift-by-Promise Technique,” Steve Leimberg’s Estate Planning 
E-mail Newsletter #2036 (December 10, 2012). 


